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	Your details

	
When we come to analyse the results of this consultation, it would help us to know if you are responding as an individual or on behalf of an organisation or group. 

Please select from the following options: 

  Responding as an individual
X  Responding on behalf of an organisation or group
  Other 


If you're responding on behalf of an organisation or group, please tell us who you are responding on behalf of and include its type e.g. business, environmental group. 

_CIWM, Professional Membership Organisation________________

If you selected other, please specify.

____________________________________

Please tell us if you would like to (tick all that apply):

X  Receive an email acknowledging your response
X  Receive an email to let you know that the summary of responses has been published

If you have ticked any of the boxes above, please provide us with your email address:

Email: tina.benfield@ciwm.co.uk

  Put a cross in this box if you are requesting non-disclosure of your response. Please provide an explanation to support your request.
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	Please tell us how you found out about the Enforcement and sanctions policy consultation:


	
	X  From the Environment Agency

	
	  From another organisation

	
	  Through an organisation you’re a member of

	
	  Press article

	
	  Social media e.g. Facebook, Twitter

	
	  Through a meeting you attended
  Other (please specify)________________________________________________






How we will use your information

The Environment Agency will look to make all responses publicly available during and after the consultation, unless you have specifically requested that we keep your response confidential. 

We will not publish names of individuals who respond. 

We will also publish a summary of responses on our website in which we will publish the name of the organisation for those responses made on behalf of organisations. 

In accordance with the Freedom of Information Act 2000, we may be required to publish your response to this consultation, but will not include any personal information. If you have requested your response to be kept confidential, we may still be required to provide a summary of it.


Returning your response

Your response to this consultation needs to be returned by 15 January 2018. 

We would like you to use this form if you are not submitting your response online. You can return it by email to ESPConsultation@ea.gov.uk. Please use this email address if you have any questions regarding this consultation.

Or by post to:

ESP Consultation
Legal Services
Horizon House
Deanery Road
Bristol	
BS1 5AH



We welcome your views on the questions included in the consultation document

Consultation Paper: 3.1. A single and clearer revised ESP

	Q1. Do you agree that our established aims and principles in how we approach enforcement and sanctions should remain unchanged? 

Please tick the relevant box

	Yes
	  
	

	No
	X  
	

	Don’t know
	  
	

	Please explain your answer and if you think there are different principles we should apply please tell us what you think they should be and why.  



The established aims and principles are referred to ‘as firm but fair’.  CIWM agrees with this in principle.

However, in practice, it is the implementation which is the problem.  There is a clear and long held view across the whole of the waste management industry that enforcement is frequently not fair at all.  There are massive inconsistencies in how the EA regulates sites, and this is borne out by large waste management operators who operate across the country and are OPRA Band A in one location, Band F in another, and see entirely different methods of enforcement from different officers.

In terms of prosecution there is the long-held view that the EA prosecutes the 'low hanging fruit' or easy targets, (i.e. those legitimate operators with permits or exemptions) and leaves the more difficult illegals (with no permits in place) with their Rottweilers on the gate, alone.  CIWM is aware of several members that could give examples of such situations.  It is imperative that illegal sites are targeted and CIWM applauds the work done in the past and this must continue.

In that respect, CIWM’s answer to the question above is no, the aims and principles should not remain unchanged.  If they have to stay in place CIWM suggests the Environment Agency really needs to look at how these are implemented, and there needs to be a large move across the Environment Agency to deal with this ongoing problem.

CIWM is aware of the long-standing issue of subsistence fees not being able to be used to regulate illegal sites, that they have to be ploughed back into regulating the sites which have paid them and CIWM shares the EA's frustration with this.

CIWM believes that the lack of an effective appeal process to the EA's enforcement policy is very poor and should be improved.  There is no appeal mechanism for Warning Letters.  CIWM is aware of the appeal process where in order to challenge a CAR form it is necessary to write initially to the officer who drafted it.  CIWM members have indicated that when the response received is: 'No, I was right, I'm not changing it' they write to his / her line manager - who merely repeats the response suggesting a lack of consideration of the issues and/or application of independent judgment.  The flat refusal to amend, frustrates the process leaving and the only other possible route to be to the Ombudsman.  

CIWM feels this is inappropriate and unprofessional and suggests there should be an independent third-party route of Appeal.  Particularly as the CAR forms are used as evidence in enforcement processes by the EA.  One CIWM members has indicated that their contacts are aware of the EA encouraging purchasers and customers to make FOI / EIR requests for operators' CAR forms to 'see what their compliance history is like'.  The Agency don't suggest that said purchasers and customers should also make FOIs for the operators’ responses or challenges to the CAR forms, or EA responses which are on record, which would paint a very different picture.  CIWM suggests a proper appeals procedure would be most welcomed by the industry.

In agreeing with the principles of the approach to enforcement, it is difficult to give unqualified support that they should remain unchanged. This is because the draft ESP is silent in two areas (a) the range of measures to be adopted prior to taking formal enforcement action and (b) the timescales for taking and escalating enforcement action of whatever kind. In respect of waste management, the Government has been calling for speedier and tougher enforcement action to tackle waste crime and entrenched poor performance.  Much of the criticism of the EA’s approach to enforcement has been around the timeliness of escalating enforcement action to bring about a cessation of illegal or environmentally unsound practices.  Therefore, it is recommended that the principles are supplemented by statements about how the EA will act from the point of identifying wrongdoing or breaches to taking action that brings about compliance or punishes continued non-compliance.

The removal of the procedural steps from guidance is likely to lead to a loss of clarity for operators.  It is also the practical implementation of enforcement powers that is often considered unfair and inconsistent.  So, the procedural steps are very important.  Without them we are left with a list of enforcement options but no idea whether there is a hierarchy for their use, which ought to be the case.  The objective should be to use the minimum enforcement necessary to bring about compliance, escalating the options quickly where needed.  The section of the draft ESP on enforcement options should go further and indicate how and when each would be used.
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Consultation Paper: 3.2. Publication of enforcement responses

	Q2. Do you agree with our proposals on publication of our enforcement response?  

Please tick the relevant box

	Yes
	X  
	

	No
	  
	

	Don’t know
	  
	

	Please explain your answer and if you think we should take a different approach please tell us what you think it should be and why.  




[bookmark: _Hlk504730329]CIWM agrees with the proposals in principle.

Again, in practice though, there is a problem.  Publications are frequently inaccurate, omit key details, or publish personal details of offenders which should not be made public.  The reporting often omits anything which makes the EA appear in a poor light, such as in the Suez case last year.  It reported on the large fine but failed to mention that the Judge roundly criticised the EA for wasting tax payers' money, for sitting back and not taking a view earlier, and removing a large proportion of the costs which he would have awarded but for their conduct.  To a third party not in the know, reading this report gave a very one-sided view and CIWM feels this is not fair or right.

CIWM believes the publications should include cases which have been unsuccessful, as currently only successful cases appear to be published.  CIWM can understand why the EA doesn’t want to publicise cases where someone has been acquitted, or they have dropped the case because of disclosure failings etc., but to be fair, balanced and unbiased, CIWM suggests the regulator publicises all cases which have been brought, whether successful or not.  CIWM believes there should be something in the guidelines about taking on board ‘lessons learnt’.

Given that details of costs awarded are publicised when the case is won, costs which have been lost should also be included.  This is tax payer’s money and CIWM feels that the EA should be open and accurate about these figures also.

The principle should be that as much information as is reasonably possible should be made publicly available. As is stated in the consultation and the guidance, existing legislation will largely dictate the minimum information that should be made available on public registers etc. 

Within the limits of data protection legislation information about enforcement against individuals should be available in the same way as it is for companies.  As is recognised many rogue operators are controlled often by a single individual and it is important that these persons activities are made known to others.

It has proved difficult in recent years to obtain meaningful published data and information on the number and type of enforcement action taken and to what effect.  In respect of correcting any wrongdoing there is no authoritative data on how much waste has been abandoned in the UK. 









Consultation Paper: 3.4. Calculation of variable monetary penalties

	Q3. Do you agree that using the Sentencing Guideline as a reference is a suitable approach to calculating a VMP?   

Please tick the relevant box

	Yes
	[bookmark: _GoBack]X  
	

	No
	  
	

	Don’t know
	  
	

	
If not, what other mechanism do you consider could be used and why?





The Sentencing Guidelines may provide a useful starting point for determining VMP. However, the Sentencing Guideline may not be relevant to all types of offence and they are very much focussed on corporate fines where a conviction has been obtained.

Penalties for individuals are as important and some recognition may need to be made if the balance of evidence is lower.

In para 3.3 you indicate that decisions to prosecute are made independently of the investigating officers.

This is fine, but the independent person taking the decision has to rely on the investigating officers providing him / her with all the information.  When they don't do this, they are making decisions based on half the facts.

CIWM is aware of this happening with one of its members.  Case papers have been read and something has not rung true - action X Y or Z was done and on checking records this was confirmed.  So, EA officers had failed to tell the lawyers a key piece of information!  CIWM is concerned that the decision makers may not always be in possession of all the facts.

In the interest of consistency how does the EA ensure all offences that might merit prosecution are independently examined and not lost at local area level?



























Consultation Paper: 3.5. Enforcement undertakings

	Q4. Do you agree that a natural capital methodology will help describe the damage to the water environment and so encourage suitable EU offers to be made? 

Please tick the relevant box

	Yes
	  
	

	No
	  
	

	Don’t know
	  
	

	
If not, what other approach do you consider should be used and why?



	




CIWM does not deem itself fully qualified to pass an opinion on the use of natural capital methodology but would question whether it is at this stage sufficiently well developed and understood and is appropriate and proportionate. It is possibly something for further investigation, while the other matters discussed in this response are attended to as a priority.

On a wider point the use of enforcement undertakings for water pollution events should be limited to minor incidents only.  Where there is continued / long-term pollution it should be taken into consideration whether an enforcement undertaking alone is proportionate to the offence. 





































Consultation Paper: 3.8.  Climate Change Annex

	Q5. Do you agree that our proposed approach to penalty setting is appropriate?

Please tick the relevant box

	Yes
	  
	

	No
	  
	

	Don’t know
	  
	

	
If not, what other mechanism do you consider could be used and why?	
	

































































Consultation Paper: 3.9.  Control of Mercury (Enforcement) Regulations 2017

	Q6. Do you agree that our proposed approach is appropriate?   

Please tick the relevant box

	Yes
	  
	

	No
	  
	

	Don’t know
	  
	

	
If not, what other mechanism do you consider could be used and why?		























































Consultation Paper: 3.10 The Proposals Generally

	Q7. If you have any other comments on the proposed revised policy, please tell us what they are and your reasons for them.     
























































Consultation Paper: 3.11 BIT

	Q8. Typically, what is the role of your member of staff responsible for interpreting the Guidance (e.g. external Lawyer, external Consultant advising regulated business, Lawyer, Technical Specialist, Manager working within regulated business)?










	Q9. On average, how many hours do you currently spend, per year, interpreting the Environment Agency’s Enforcement and Sanctions Statement and Guidance? Please enter a numerical value (hrs.).











	Q10. If the new guidance is introduced, do you think the number of hours you spend on interpreting the Environment Agency’s positions on enforcement and sanctions will:

Please tick the relevant box

	Increase (Go to Q11)
	  
	

	Decrease (Go to Q12)
	  
	

	Stay the same
	  
	







	Q11. How many hours per year do you think this will increase by? Please enter a numerical value (hrs.).











	Q12. How many hours per year do you think this will decrease by? Please enter a numerical value (hrs.).




Other Comments not covered in the questions

The Enforcement and Sanctions Policy (ESP) focusses on relatively new areas involving financial penalties for specific areas of regulation.  CIWM is a little disappointed as the ESP does little or nothing to build on its predecessor documents in terms of how it will meet the principles of regulation for the vast majority of regulated facilities, non-site-based operations and illegal operations.  There is a continued focus on end of pipe, site-based regulation and little or no mention of others involved in any waste chain e.g. carriers and producers. 

The ESP gives no assurances that the Government calls for speedier and tougher action to tackle waste crime and entrenched poor performance are being heeded or how they will be realised.

Link to permits and performance

For waste there is a reliance on non-compliance with [waste] permits and CIWM struggles to see that this revised policy will change that.  So, for it to work the EA must get its compliance assessment resourced and consistent, a view that CIWM has voiced for many years.

It might not be appropriate for this consultation but in order to help focus EA attention on the poorest performers and hence the environmental outcomes, the EA really do need to focus on getting pre 2008 permits amended and this might help alleviate some of the industries concern relating to ‘low hanging fruit’ as mentioned in question 1.

Duty of Care

CIWM cannot see any encouragement that the EA will apply the principles to others in the waste chain notably waste carriers but also waste producers who provide the revenue for illegal and poorly performing sites.  It is difficult to see how the Enforcement Options are or would be applied to these parties.

Regulation links

CIWM is a little concerned there is still reference to Environmental Permitting (England and Wales) Regulations 2010 (EP Regulations) rather than 2016 Regulations of which there seems to be no mention.

In the Powers section no thought has been given to prohibition notice powers under Anti-social Behaviour, Crime and Policing Act 2014 (ABCPA 2014, s.22) which have recently been used by magistrates.
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